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HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Case: 21542/2020
In the matter between:

REYNO DAWID DE BEER First Applicant

LIBERTY FIGHTERS NETWORK Second Applicant

and

MINISTER OF COOPERATIVE GOVERNANCE Respondent

and

HOLA BON RENAISSAINCE FOUNDATION Amicus curiae

APPLICATION FOR LEAVE TO APPEAL

PLEASE TAKE NOTICE
e respondent hereby applies for leave tc appeai against the judgment
deiivered and orders made by His Lordship Mr Justice Davis on 2 June 2020 in

the following terms:



11 The respondent is granted leave to appeal, as a matter of urgency, to the

Supreme Court of Appeal.
1.2 The costs of the application for leave to appeal will be costs in the appeal.
1.3 The respondent is granted further or alternative relief.

2 The respondent submits that leave to appeal is warranted, in terms of section

17(1)(a) of the Superior Court's Act 10 of 2013, on the following grounds:
2.1 The appeal will have reasonable prospects of success.

22 There are also compelling reasons of public interest that the Supreme

Court of Appeal determine the appeal as a matter of urgency.
REASONABLE PROSPECTS OF SUCCESS

The High Court’s ratio

3 The court held' that certain provisions of the Level 3 Lockdown Regulations? are

unconstitutional and invalid on two grounds:
3.1 The first is that the regulations are irrational.3

3.2 The second is that the regulations limit fundamental rights entrenched in
the Bill of Rights but the Minister failed to justify the limitations in terms of

section 36 of the Constitution

—_—

Judgment paras 7.1 to 7.2
2 The court identified regulations 33(1)(e), 34, various provisions of 35 and item 7 of Table 2
°  Judgment paras 7.1 to 7.15
¢ Judgment paras 7.16. 7.17 and 7.21



4 On the basis of these findings, the court declared all the Lockdown Regulations

invalid.®

5  There is a reasonable prospect that another court will find that the High Court
erred in that,
- the applicants failed to raise a valid constitutional attack:
- the High Court strayed beyond the pleadings;

the wholesale declaration of invalidity was not justified: and

the High Court’s orders are unduly vague.
The pleading of constitutional attacks

6  The Constitutional Court has frequently held that constitutional attacks on the
validity of legislation must be pleaded explicitly and with specificity to enable the
state to know what case to meet and to adduce the evidence necessary to do

sO.
7 Justice Ngcobo put it as follows in Prince:

‘Parties who challenge the constitutionality of a provision in a statute
must raise the constitutionality of the provisions sought to be challenged
at the time they institute legal proceedings. In addition, a party must
place before the court information relevant to the determination of the
constitutionality of the impugned provisions. Similarly, a party seeking tc
Justify e limitatior of e constitutionar right must place before the cour
information relevant tc the issue of Justification. | would emphasise that

all this information must be placed before the court of first instance. The

° Judgment para 11.1



8

6

placing of the relevant information is necessary to warn the other party
of the case it will have to meet, so as allow it the opportunity to present
factual material and legal argument to meet that case. It is not sufficient
for a party to raise the constitutionality of a statute only in the heads of
argument, without laying a proper foundation for such a challenge in the
papers or the pleadings. The other party must be left in no doubt as to
the nature of the case it has to meet and the relief that is sought. Nor

can parties hope to supplement and make their case on appeal.”®

In Shaik’s case, the Constitutional Court elaborated as follows:

“The minds of litigants (and in particular practitioners) in the High Courts
are focussed on the need for specificity by the provisions of Uniform Rule
16A(1). The purpose of the rule is to bring the case to the attention of
persons (who may be affected by or have a legitimate interest in the
case) the particularity of the constitutional challenge, in order that they
may take steps to protect their interests. This is especially important in
those cases where a party ma y wish to justify a limitation of a Chapter 2

right and adduce evidence in support thereof.

It constitutes sound discipline in constitutional litigation to require
accuracy in the identification of Statutory provisions that are attacked on
the ground of their constitutional invalidity. This is not an inflexible

approact. The circumstances of & particular case might dictate

Prince v President, Cape Law Society, and Others 2001 (2) SA 388 (CC) at para 22



otherwise. It is, however, an important consideration in deciding where

the interests of justice lie.””

9 In Philips, the Constitutional Court endorsed these principles laid down in Prince

and Shaik and added that,

“Accuracy in pleadings in matters where parties place reliance on the

Constitution in asserting their rights is of the utmost importance.”®

10 The Constitutional Court again reiterated and emphasised these principles in

PSA as follows:

“Orders of constitutional invalidity have a reach that extends beyond the
parties to a case where a claim for a declaration of invalidity is made.
But more importantly these orders intrude, albeit in a constitutionally
permissible manner, into the domain of the legislature. The granting of
these orders is a serious matter and they should be issued only where
the requirements of the Constitution for a review of the exercise of

legislative powers have been met....

Holding parties to pleadings is not pedantry. It is an integral part of the
principle of legal certainty which is an element of the rule of law, one of
the values on which our Constitution is founded. Every party

contemplating a constitutional challenge should know the requirements

" Shaik v Minister of Justice and Constitutional Development and Others 2004 (3) SA 599 (CC) paras 24 and 25

® Phillips and others v National Director of Public Prosecutions 2006 (1) SA 505 (CC) paras 39 to 43 and
particularly 40



it needs to satisfy and every other party likely to be affected by the relief

sought must know precisely the case it is expected to meet."?
The applicants failed to raise a valid constitutional attack

11 The applicants did not raise an irrationality attack against the Lockdown

Regulations generally at all.

12 The applicants raised an attack under the Bill of Rights in a single sentence as

follows:

“We specifically challenge the right of the CoGTA Minister to have
implemented law which had extensively violated our Bill of Rights in

various ways which we shall argue at the hearing.” (our emphasis)

13 The applicants accordingly did not raise any valid constitutional attack on the
Lockdown Regulations at all. They did not raise a general irrationality attack.
They raised an attack under the Bill of Rights on unidentified regulations, on

undisclosed grounds and for unknown reasons.

14 The applicants’ failure to raise any valid constitutional attack was not merely a
formal defect. It made it impossible for the Minister to know what case to meet.
She could not defend the rationality or reasonableness of any regulations under
attack. The inadequacy of the pleading accordingly fundamentaliy violated her

right tc & fair hearing under section 34 of the Constitution.

_—

®  Public Servants Association obo Ubogu v Head of the Department of Health, Gauteng and others 2018 (2) SA
365 (CC) para 50



The court strayed beyond the pleadings

15 The application was directed at all the Disaster Regulations that were current at

16

—
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the time it was launched, that is, all the regulations up to and including the Level
4 Regulations promulgated on 29 April 2020. This is apparent from the following

milestones in the application:
15.1  The Level 4 Regulations were promulgated on 29 April 2020.

15.2  The application was launched on 13 May 2020. The founding affidavit
referred to the Level 4 Regulations as "the New Regulations". The
application thus called on the Minister to defend all the regulations up to

and including the Level 4 Regulations.

15.3  The Minister filed her answer on 26 May 2020, that is, before

promulgation of the Level 3 Regulations.

15.4  The matter was heard on 28 May 2020. The Level 3 Regulations were

only published that day.
15.5  The court handed down judgment on 2 June 2020.

As is apparent from this timetable, the application was an attack limited to the
Disaster Regulations up to and including the Level 4 Regulations. It was not
almec af the Level 2 Regulations whicr had not yet been promulgated. The
Niinister was accordingly never called upor to defend the Leve! 3 Regulations

anc indeed never had an opportunity to do sc.

It is also apparent from the judgment itself that the Minister had not been called

upon to justify the Level 3 Regulations. The court observed that the Level 3



Regulations "have neither been placed before me nor have the parties
addressed me on them" (paragraph 7.15). Despite this observation, the judgment

turns on the perceived irrationality of the Level 3 Regulations.

18  The court erred in striking down the Disaster Regulations on the basis of its
findings that a number of Level 3 Regulations are irrational and unconstitutional.

Their constitutional validity was never raised in the pleadings.
19 The judgment thus went beyond the pleadings, which is not permissible. 10
The wholesale declaration of invalidity is unjustified

20  The court held that a limited number of provisions of the Level 3 Lockdown
Regulations are invalig. The only regulations it identified were 33(1)(e), 34,

various provisions of 35 and item 7 of Table 2.

21 The court's finding that a limited number of Leve| 3 Regulations are
unconstitutional, did not justify its order striking down g the Lockdown

Regulations including all the Leve| 3 and Level 4 Regulations.
The court’s orders are unduly vague

22 Paragraphs 2 and 3 of the court’s orders require the Minister to ‘review, amend
and republish” all the Lockdown Regulations except for a few excluded from this
order.”” These orders aré unduly vague because they do not tell the Minister

whriat is requirec of her g comply with the orders They more particuiariy do no

" National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) paras 15 to 19
""" Judgment paras11.2 and 11.3



tell the Minister which regulations she must amend and how she must amend

them.

COMPELLING REASONS OF PUBLIC INTEREST

23 There are, for obvious reasons, compelling considerations of high public interest

24

that an appeal against the judgment be urgently heard and determined by the
Supreme Court of Appeal. The regulations drastically affect the lives of al| South
Africans on a daily basis. If they are in breach of the Constitution, that needs to
be determined as a matter of high urgency. If, on the other hand, they are
constitutionally compliant and thus valid and binding, that too must be

determined without delay.

These considerations of high public interest have two implications. The first js
that they found a further and independent ground of appeal in terms of section
17(1)(a)(ii) of the Superior Court's Act. The second is that they justify the order
the respondent seeks that she be allowed to appeal to the Supreme Court of

Appeal as a matter of urgency.

COSTS

25

It would be appropriate for the costs of this application to be costs on g cause of

the appeal.

PRAYER

2¢€

The respondent asks for the orders sought in the opening paragraph of this

notice.

(o]
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HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)
CASE NO: 21542/2020

DELETE WHICHEVER IS NOT fi'"i;??i:??;f{w
(1) REPORTABLE: NO. b
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| (3) REVISED. '

DATE 02 June 2020

SIGNATURE

In the matter between:
REYNQO DAWID DE BEER First Appiﬁic&m
LIBERTY FIGHTERS NETWORK Second Applicant

HOLA BON RENAISSAINCE FOUNDATION Amicus Curiae

and

s

THE MINSTER OF COOPERATIVE

E

GOVERNANCE AND TRADITIONAL AFFAIRS Respondent

JUDGMENT




.

P

M Nature of the application

This Is the judgment in an urgent application which came before me last \Aeck
Thursday, 28 May 2020. In the application. the validity of the decim‘aii{mi of a
National State of Disaster by the respondent, being the Minister of C a(}perétive
Governance and Traditional Affairs (“the Minister”). and the raguivagﬁi@ns
promulgated by her pursuant to the declaration are being attacked. The attagck is
by a Mr De Beer in person and by a voluntary community association known as
the Liberty Fighters Network (“the LFN™). Another non-profit orga.mzaam;, the
Hola Bon Renaissance Foundation (“HBR™). which also styles itself asf“‘ihe
African Empowerment™, has been allowed to address the court as an :Lii”f;ii(.iut,%

curiae (a friend of the court).

21  Inwoducuon:

As will appear hereinlater, the constitutionality of the regulations currently
imposed on South Africa and its citizens and inhabitants in terms of Secti{;;n ey
of the Disaster Management Act, 57 of 2002 (the “DMA™ ), referred to as the
“lockdown-regulations”™ or the “COVID-1¢ regulations™ (hereinlater sﬁnpiv
referred (o as “the regulations”) is central to this application. | therefore deem it

apposite to commence this judgment with the tollowing quotations:

2.0 “The exercise of public power must .. comply with the Constitution, whic;’%

is the supreme lave and the docrrine of legaline. which is parr of that law:

The docirine of legaline. which is an inciden of the rude of lovw, it one of
7

. [ YT LT S S s NI s Ny o . y N
¢ CORSTITFioricr] CeiY /,"a}uzrfﬁ,ﬁ; Wi Hhe e cive of puhlic JAW e gy
regalared by the Constinuiion, L ricils fhar bl phe SCINIG e gl thio
COCTHTTUC e GRS T e By e i if 0 TR e iy CUCTUIAS 350 Fun e

C0is JRET R Fie, T1830 P P2V TRt cooanteree

5 Hpon thenr by dave. In rhys
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sense the Constitution entrenches rhe pring fj”’]( of legality and prov nis?s the

Joundation jor the control of public power
"When deciding a constitutional matter within its power, a court ~

(a)  Must declare that any law or conduct that is inconsistent with the

Constitution is invalid 1o the extent of its inconsistency and
(0)  May make anv order that is just and equitable, including —

(i an order limiting the retrospective effect of the declaration of

mvalidiry and

(1) anorder suspending the decla ation of invalidity tor any g)fj’fi()(f
and on my conditions to alfow the comperent autt 21}}"{(}? to

correct the defect

“1he essential humanity of man can be protected and preserved only 3»1;’!?@%'
the government must anssver — not jusi o the wealthy: not just to H’yzﬁ}m of
a particular religion. not jusi to those of a particular race, but 1o al 0f the
people. And even a government by the consent of the governed, as m our
Constiturion, must be limired in its power io act against its people: s{g that

there mav be no interference with the right to worship, but wis?o no

interference wirh the securine of the home: no arbitrary imposition of }mzm
o penaities gir an ordinarsy citizen hv aificiais high or iow: no restriction
wiz the frecdom of men 10 seek education or 1 seek ywork OPPOTTHIITT OF any

i i s ) ¥ ; N ] LR 75 #4435 £ N pe—_ o % :
NPT, S0 TR et ety FIRCEV R0 iiie $307 100081 Fier in ¢ ocilie o) Fapog (AT

Healts 2006 {30 SA 247 (CT) per Ngeobe. §ies he then wasl
27 by JS Attorney-Geners! Robert £ Kennedy on 6 june 1966 at the University of
owrt and which ine ncwrxw we five irrinteresting times’ yuotation inciuded in the | udgment in Mahamec
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[3]  The reiief claimed in this application and matters ancillary thereto:

3.1 The applicants claim the following relief (paraphrased in part and
summarised from the Notice of Motion):

3.1.1  That the national state of disaster be declared unconstitutional,
unlawful and invalid;

3.1.2° That all the regulations promulgated by the Minister be declared
unconstitutional, unlawful and invalid;

3.1.3  That all gatherings be declared lawiul altiernatively be allowed
subject to certain conditions;

3.1.4 That all businesses. services and shops be allowed to operate
subject to reasonable precautionary measures of utilizing masks,
gloves and hand sanitizers. This relief was, however, oniy sought
as an alternative and made subject to consultation with the Essential
Services Committee contemplated in Section 70 of the Labour
Relations Act, 66 of 1995,

3.2 ltmust immediately be apparent that some of the rejief claimed has, to a

larger or lesser extent, either been overtaken or, at least been im pmted on.
by subsequent events. These are the promulgation of the latest set of
regulations signed by the Minister and promulgated during the cgsz'zéﬁa* ol
the hearine of thic application. heing the resuiations published i

government Notce 6Us of 28 Mav 2020, the “Alert Level 3 Kegulations”

VO AAACa o hapier <0G e exasting regulaiions.

anc Others v The President and Others (referred 1o in paragraph 3.5 of this juggment) which came some time
ch at the joint Defense Appeal on 21 June 1987 in Chicago. :

after his spe
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The applicants urged me to, in considering the application, have regard to
the tacts in existence prior to the date of hearing, but were cmzstrainéd to
concede that the changing of the factual landscape on the day of hs:‘azmg
would be relevant when any appropriate relief is 1o be formulated, S;Hould
the applicants be successful. I might add that the matter was §;}itia§i;§ set
down by the applicants for hearing on 19 May 2020. The .Minisi,erg was
given an admittedly short time by them to deliver answering afﬁdé&’its,
which she failed to do. An extension was negotiated by the State Attfémey
until 22 May 20202 which deadline was also missed. After | had mle& that
the answering affidavit need to be delivered by close of business on Zf}l\‘iax
2020, it was eventually deposed to by the Director-General m the
Minister’s department (“COGTA"™), authorized by the Minister to speak on

her behalf

A turther issue of concern for me. namely the possibility of coz&ﬂibting
Jjudgments due to a multiplicity of applications in different courts dnd at
different times. dealing with matters related to the same subject matter of
this application, was confirmed in another affidavit filed on behalf Qf the
Minster in her application for condonation for the late delivery oi the
answering affidavit. 1 interpose to state that the condonation appiicfﬁtiou
was not opposed and. in order to reach finality in the application, h was
the said affidavit, being applications by inter alia the Democratic Alliance.

Atritorum and the Fair Trade Independert Association. in all of which

(ST Y B R 3 i “;Zv.”: STy ety INOOYE EyOITE *';“'Mznwv'A SRR i 277y engd Mrait by e Fdyn

Sl O e Tegulalions o narts thereo. were challenged  Neither the

cuunsel for e Muoustor nor the Starte A tiores SOud wnnighien e of the
. =

TRAUT nalure oF siatas of these other AFDHCOlOn, savVe e mndicate tha MOs

of them are pending and due to be heard some time in J une 2020, This lack

of cohesion and coordination is unsatistactory but the multitude of
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regulatory instruments issued by different role- -plavers over a short space

of time is the most probable cause thereof.

Another aspect that needs to be dealt with is that of an as yet unreported

recent judgment by my colleague, Neukircher. J in the matter of ’fwaimmgd

and two others v The President of the Republic of South Africa and ()%;her:i;
Case no 21402/20 in this Division on 30 April 2020. In that .maitér an
application to have Regulation 11 B(i) and (ii) of the re >gulations w hich
predated the Alert Level 3 regulations declared to be overbroad, mwswm
and unconstitutional, was dismissed. Neukircher, J found ‘ihai the
resirictions then in force. constituting a blanket ban on religious wzhmzwb
to be “(n)either unreasonable (njor unjustifiable” {paragraph 77). %hc
further found that every citizen was called upon “in the name of the ¢ ar eater
good™ and in the spirit of Ubuntu to make sacrifices to their mnddmmta
rights (paragraph 75). Her judgment was however based on an appizc;ziicm
whereby the applicants therein asked for “an exception” to be made for
them whilst they accepted that the re egulations  were rational and a
constitutionally  permissible response to the COVID-19 puxaéen.i%c

(paragraph 63).

The relief claimed in that application and in the current urs gent application
differ materially from each other. In addition. the tacts on \&"%}zsh the
applicants rely in the present application are also different from those feiifzd
en before Neukircher. I The curreni appiicants also do not accept either
the rationa‘ity o~ constitutionali v ofthe regulations. In fact that is the ven

B0 R SBUacks.  DNng o the Tweo APDLCEusns are suit 1ier I

distinguishabic thar the issues ir the nresern applicatior are neither rec
fedticara noy that | am bound to toilow tha: ludgment. 1 shall now deal with

die current application hereunder.
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-The Disaster Management Act. 57 of 20002 (“the I DMA™) and the

Minister's conduct thereunder:

The preamble to this Act states that the Act is to provide for an mzegmted
and co-ordinated disaster management policy that focuses on pr@mnmg}g or
reducing the risk of disasters, mitigaﬁﬁg the severity of dis&éiem

ergency preparedness, rapid and effective response to dtsasiers and
post-disaster recovery. The Act established national. pmxmcmi and

municipal disaster management centers.

Interms of section 23(1) of the DMA, when a “disastrous event occ urs or
threatens 1o oceur™ the National Disaster Management Centre must agssess

the magnitude and severity of the disaster and classify it as a local,

provincial or national disaster.

The nature and spread of the novel Coronavirus causing the COV H} 19
epidemics in numerous countries, having originated. to al] accounts in
Wuhan, China, has received unprecedenicd media coverage sincé the
beginning of 2020. The nature of the virus and COVID 19 need nm be
restated here and has been covered in other judgments in this dixi‘%i(’m
notably the Mahomed-case mentioned in paragraph 3.5 above arzd the
widely publicized but as yet unreported judgment of my colle ;&gue

Fabricius, 7 in Khosa and Others v Min ster ot Defence and M iiimrw

Vererans and of Police and Others, Case No 21312/2020 in this Division

ceatenet 1S RBdee YO T i $esam g o ~en s b 1oy A8 YT 3
daec T My SU2G. e rapid proliferation of COVID 19 er didemics 1o

3 I " S 1 %% H [ e Y e e M [ SN I I T TN
SOUTRTOS caused the Worle Healtn Orom sation {1 Wl 1

aracier Fo L Y 4. o wlora, Sundemic anneuwreing the
LUCITALIO L e Presdens Gioihe WHO INLeT al.oosiated th 11)12&%‘2151: Wil
&

the pandemic:

reference o measures raken 1o reduce the m‘}* WO
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“We know that these measures are taking a heavy tall oir s :‘;f;’?i’;’n’es
und economies, just as they did in China. Al countries must 3?‘1‘1’!(‘(:’
a fine balance benween protecting health, minimizing éf{‘(momf{f and
social disruption and respecting human rights ... . Let me

suptmarise it in four key areas:

- First. prepare and be ready,
- Second. detect, protect and treat,

- Third reduce transmission,

- Fourth. innovate and lecrn .

Pursuant to the above, Dr Tau. in his capacity of the National Disaster
Management Centre on 15 March 2020 after assessing the potential
magnitude and severity of the COVID-19 pandemic. classifi ed the
pandemic as a national disaster in South Africa as envisa aged in f(}”esa}d

section 23 (1) of the DMA.

Dr Tau, in the notice published by him regarding the :}i}gxunuﬁwmd
classification, also referred to section 23 {8) of the DMA which. w%wnf read
with section 26(1) thereof. provides that “the national {'?;’C(f(.fzﬁii‘é? is
primarily responsible for the co-ordination and management of ﬁa!immi
disasiers irrespective of whether o national state of disaster has ?z‘}ee;z
acclared in ierms of section 277, The applicants have not attacked Dr Tau's
assessment or classification. Dr Tau went further in his notice and callec
unon all organs of state Tres Jurthes siresgthen and sapport the existing
BT to IPIEOenT CONTIRZENCY  dIvaenenns and  ensure . thas
FICOSUIEN v g 117 ;::/i,;,:;r»" i enchic e Fiiiones ¢ LTIV [ ¢ u{z‘: m‘z

Geal Wity e effects wp this disasier”



RN
20

The DMA further prescribes the national executive ‘s obligations in deai
with a national disaster in section 26(2) thereol. In terms of this C’imn
the national executive “must” follow one of two courses: in terms of 5:&.(:”{]0{3
26(2)(a), in the event of no declaration of a national state of disaster, i inus*i
deal with the disaster in terms of existing legislation and can’ting;mcy
arrangements.  The second course of conduct occurs when a national fstate
of disaster has been declared. In that instance, in terms of section 26(2 }b)
the national executive must deal with the disaster. again in terms of e‘xistma
legisiation and contingency arrangements, but in this instance as
augmented by regularions or directives made or issued in fe;‘mx of

section27 (2)7.

When and how is a national state of disasier declared? This oceurs ‘i»vherz
the Minister, by notice in the Gazetie makes such a declaration. She may
do so in terms of section 27(1) of the DMA in the following czra,mmt*mms

namelv if —

(o) existing  legislation  and contingency  arrangements  do. not
adequately provide for the national executive 1o deal efficiently with

the disaster: or

(b} other special circumstances warrant the declaration of a national
state of disaster”

The Director-General of COGTA. described the national execuiive’s

reaction w the looming pandemic as tollows

T Feer gy viemiasag sy 308380 B cndT ] cre e tmren die sl cerd L iosrite
e . ;
CNDICTS (ictional e oner Task Toain i FORCIIE B ey Fey AT O
i ey

and miininiize the risk a7 mw( tion and siow the raie of 1}77«@ firt 1o

prevent the overwhelning of the public healiheare facilities. There
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is no existing legislation and contingency  arrangement  to

adequatelv manage COVID-19.

The WHO also issued guidelines as to how countries can slow the
rate of infection and preveni many deaths. The government also
learnt from other countries which were already grappling with the
measures to contain the disease. An effective means to slow the rate
of infection and “flatten the curve” was 10 employ measures o
manage the COVID-19 by ensuring ¢ coordinated response and

putting the South African national resources of the national

government fogether 1o deal with this pandemic.  There were no
effective measures 10 manage the risk of infection or /,z;"ét-fem‘
infection and 10 ensure that the governmeni was prepared i{; deal
with Covid-19 pandemic. The government had to consider ;:?5(;26'1’79;3
measures fo deal with the outbreak, considering the consequences

of those measures on the South African population and economy.

&

The purpose of curbing the spread of the COVID-19 disease was to

save lives.  After consultation with the Minisier of Hmi!ff and

Cabiner, it was agreed thar the mosi effective measures 10 ma}nag@

COVID-19 and the consequences of this disease on the sociery and

the economy., was 10 declare a national siate of disaster in i‘@r}ﬁ.}: of
27

section 27(1) of the DMA. Thus. onthe 157 March 2020, the Minster

declared a national siate of disaster”.

A mere 8av-se that there exists noe exisung legislation by which the
pavonw executive could aeul with the disaster ' disputea by the aoplicants
and ’L%jx:‘:, contenda thal any such determunation 0y the Minister was both

o

misplaced and “irrational”. Their contention is made with reference to the
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International Health Regulations Act, 28 of 1974, In terms of this Act the
President may. by mere proclamation, invoke the Internationa! Health
Regulations for dealing with the disaster. These regulations appear.
however not 1o have been updated and neither do they specifically provide
tor COVID-19, presumably due to the novelty thereof. It is therefore

difficult to assess whether this Act can “adequately provide for the national

executive to deal effectively with the disaster”.

The Minister. however, did not in her deciaration seek to rel y on section

27(1)a) of the DMA and the issue of insufficiency of existing legislation.

She relied on the following factors for the declaration of a national state of

disaster:

.

- The magnitude and severity of the COVID 19 “outbreak™
- The declaration of the outbreak as a pandemic by the WHO

- The classification thereof as a national disaster by Dr Tau as referred to

in paragraph 4.4 above

- The “need 1o augment the existing measures undertaken by organs of
state 1o deal with the pandemic™ and

- The recognition of the existence of special circumstances warranting

such a decjaration.

~unfortunate that the Minister cnose not 7o enlighten the court what the

)
[

abevementioned “special circumsiances” arce. but lefl 1 1o ihe Direcior
General 1o make generalized statements.  Neither the Mintster nor the
irector-General elaborated on the shortcomings in “existine measures

undertaken by the organs of state”. A somewhat disturbing fact is that there
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was no time delay since the declaration by Dr Tau and that of the mem
during which such shortcomings could have manifested themselves 1% the
Minister’s declaration followed that of Dr Tau on the same day. In mi
they were published in the same Government Gazette. No 43096 Of 15

March 2020,

The applicants however did not attack the declaration on any of the
abovementioned grounds or shortcomings but based their attack on the

alleged irrational reaction to the coronavirus itself and the number Of‘déaths
caused thereby. Numerous publications were referred to, pms:ia%miﬂg the
reaction 1o COVID 19 as a gross over-reaction. The applicants ri:‘ilzfrrézci to
various comparisons to other diseases plaguing the country zanci the
continent, such as TB, influenza and SARS COV-2. Various statistics,
infections rates, mortality rates and the like were also referred 1o. ?Ti“li;‘%
attack was. however, not launched by way of a review application, xw hich
limited the scope of affidavits and facts placed before the court, ?8¥E'i£i1iial‘3}»7
Inan urgent application. Taking into account. however, the extent a)i the
woridwide spread of the virus, the pronouncements by the WHO arid its
urging of member states to take the pandemic very seriously in m"d}ez' to
protect their citizens and inhabitants as well as the absence Qi’pmphyiéaxes,
vaceines, cures or, o this date, effective trealment, I cannot find Limi the
decision was irrational on what was placed before me. | am also pregéareé

to accept that measures were urgenthy needed o convert an ailing and

L

acteroraes pubhic nealth care systen: inte o ostale 0 reaginess. able w Cope

CUTC W mtensve care

Wil proviousls unprecedented demane

R Ny P, et P LR B e % Nl s W S m " B s - S — v NI RSt S RO g

Pl TR Loouls thers 1ot be o meenng . cul ar uncoenuolied “spike 1

s LEL 9 NUMIOeT o Seroushy alteoles pabenis. Qorsuiuie SRECIE)
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Having stated that, though. the declaration of a national state ofdisasiér by

the Minister, had important consequences. [t allowed her to make

regulations and issue extensive directions regarding a wide range of

aspects. Section 27 (2) of the DMA is the enabling provision in this regard

and reads as tollows:

- (2) If a national state of disaster has been declared in terms

of subsection (1), the Minister may. subject io subsection (3, and

after consulting the responsible cabinet member, make regulations

or issue directions or authorize the issue of directions concerning -

feri

(h)

¢

(d)

It

the release of any availuble resources of the national

government, including stoires, equipment. vehicles and

Facilities:

the release of personne! of a national organ of state for
the rendering of emergency services:

the implementation of oll or ony of the provisions of «a
national disaster management plan thar are applicable
i the circumstances:;

the evacuation to tenporary shelters of all or purt of the
population from the disaster-stricken or threatened area

i such action is necessary jor the preservarion af lite:

fhe regulation of maffic io, from or within the disaster

Sy - . 2p £ od rpne -
SIPTCRerT oF thireaiened gy
Thr ey rricany oF Fian pmenvcosiiens os o, PRe Li390d creassric 1y

FEOR LT it the o8 NONTCH=XI0R G 300 frise CECFOW e

e control and occupancy of premises in the disaster-

stricken o f’i’??“(?(!(f erned ared
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th) the provision, control or use of lemporary emergency
accommodarion,
(1) the suspension or limiting of the sale. dispensing or
transportation of alcoholic beverages in the disaster-

stricken or threatened area:
() the maintenance or installation of temporary lines of
communication to, from or within the disaster area;
(k) the dissemination of information required for dealing

with the disaster;

i) emergency procuremeni procedures;

(m) the facilitation of response and post-disaster recovery

and rehabilitation:

(n) other steps that may be necessary  to prevenf an

escalation of the disaster, or to alleviare, contain and

minimize the effects of the disaster; or

{0} steps 1o facilitate international assistance”,

[t is clear from a reading of the enabling provisions, that disasters other

than the one currently facing us as a result of the COVID-19 pandemic,

were contemplated by the DMA. The occurrence of a flood. for example,
would fit neatly into the provisions — evacuation would be needed, traffic

would need to be regulated, shelters would be needed. lnes of

communicanons would need o be instalied or re-installed and pos-disaster
TolanvaTs dne renaoniiatian would no onoosaod, FRCSE QUCUITINCeS have

HapOURet poour recent past wiere measures o (s nature had been

necessary. The Hoods in various parts of our country in 2016 and 2019 are

but examples of recent memory. In those instances members of the
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SANDF deploved rescue teams and rendered assistance in the various of

the aspects covered by Section 27 (2)(a) ~ (n) quoted above, rather than

patrol the streets armed with machine guns. [ shall return to this aspect

{arer.

The nature of the “lockdown regulations’:

When the President of South Africa eleven weeks ago announced a “hard
lockdown™ in South Africa when the COVID 19 pandemic hit our shores,
the country and indeed, the world generally lauded him for the fast and
decisive action taken to guard us against the anticipated debilitating (and

deadly) consequences of the disaster. The rationality of this policy

direction taken by the national executive then appeared readily apparent to

virtually all South Africans.

in the President’s speech whereby he announced the move to “Alert Level
37, he inwoduced the issue of the regulations promulgated and
implemented as a result of the Minister’s declaration under consideration

as follows: /1 is exactly 10 weeks since we declared « national state of

disaster in response to the covonavirus pandemic. Since then, we have
implemented severe and unprecedented measures — including a ;zg‘;fz'z‘wniwide
lockdown ~ 1o contain the spread of the virus. 1 am sorry that é"fzes@
measures imposed a great hardships on you — restricting vour right to mou
Jreely, 1o work and che out a Iivelihood. As a resuit of the measures we
paposed - and the sacrifices you have made - we have managed toislow

T T e S T PE PP N U B POET LY PE S PP o, g IR
oo QT G e R prevers o ol Rediiln faoiiiries tiogre DCIFe

SRS FETE S PR Pl dorvcer drsiel Flaeo Frezve cHiriirasy Fhrer Fosecdeseavear Fey Prugiicd Jpe 3t
PN e 13iiinl f PP e i1 R R T iy s Y iy :
S AR RS ST IN AN S Y SRR A R SRR FATURE A L 4 I RERES B1C IR R FE A F AL £ NS T il

crticiparied surge of infections”. This accords with the stated objective

identificd m the Directive General’s answering affidavit as quoted in
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paragraph 4.8 above. (I interpose to state that the parties and the amjicus
have, botly in their affidavits and heads of argument (as well as in céui‘t}
repeatedly referred to various websites and other sources of public mf:dia

Evidentiary value apart, | had been enjoined to take judicial cogmsam;e of

these references, hence the source for this quotation).

Despite having attained the abovementioned laudable objectives with the

assistance of the initial “lockdown regulations”, the applicants contend

they were unlawful for want of prior approval by the National Council of
Provinces. Many of the functional areas referred to in Section 27 (2 ) ul the
DMA fall, in terms of Schedule $ of the Constitution, within the m,a% of
provincial legislative competence, such as liquor licenses, provincis Efgporz‘
provincial roads and traffic, beaches and amusement facilities, cemeteries,

funeral parlours and crematoria, markets, public places and the like {xuhjec

(o certain monitoring and control aspects by local spheres of ggwemmem
which are not relevant to the current issues). In order to avoid conflict
between national and provincial legislation, section 146 (6) of“ the
Constitution requires laws made by an Act of Parliament to prex—»‘aiizaﬁi}’
after approval by the National Council of Provinces (“NCOP”). ﬁefctian
39 {4) of the DMA provides that regulations made by the Minister should
also be referred to the NCOP for approval first. This provisio. h(;;w;ever
ouly refers 1o regulations promulgated in the ordinary course of i’msm 288

fr termis of section 59(1) of the DMA. 1t does not apply 1o all regulations

&

under the Act. Upon a reading of sections 27 (23 and 27 (5 of the DMA i

Proddde CHOTT 11380 e ”’ Atons fand dirsenons; ;z"‘?'i\f"»"r{h;?; Tor ineram, are
PTRCTIT OT MO TR0 v IR g O 0ur enGeG 1o be for cowemporary
PRAIGC O PRI Al 11§:s%1?}$5¢§§:\..«:,3dﬂ$L O ARCSe mentioned y sechions

5901 ane 39(4) of the DMA and to equate the two 1y ypes of regulation with

each other and require consideration. debate and approval by the NC ii? for
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Section 27(2) regulations might frustrate or ne >gate the whole purpose of
urgent action and augmentation of otherwise insufficient disaster

management provisions.

I therefore find that this ground of attack cannot succeed. What it d(}eﬁ
highlight however, is the consequences of invoking a national &taié. of
disaster and reliance on section 27 (2): it places the power to pmmugigate
and direct substantial (if not virtual all) aspects of everyday life Qi the
people of South Africa in the hands of a single minister with little or hor&e
of the customary parliamentary, provincial or other oversight .ﬁmt?ieng
provided for in the Constitution in place. The exercise of the ﬁmci{‘iaﬂs
should therefore be closely scrutinized to ensure the kuain\ and

Constitutional compliance thereo!.

Lhe legality of the “lockdown regulations”.

Ihe making of regulations and the issuing of directives by the ;\imster in

terms of the DMA are subject to the following limitations

- They may only be made after consultation with “the responsible Cabinet

member”, responsible for each specific functional area of jurisdiction

{Section 27(2y

- The power to make regulations and directions “mian be exercised only

;

i 1he extent that this is nee exsary ,fw! the PR ENSIPA T «:?;"'

(U7 SN ISTIN 01 pirolecTin e The pibiic

/
TOd proveding relic? 1o the pobiic

1C) DY OICCHing property.,

g J’/’i‘)i £V c’i’?ii?*’ 33 Ll)};’?/{?df?;‘?” i §1] i, o
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(e)dealing with the desiructive and other effects of the

disasrer” (Section 27(3))
- as an exercise ol public power or performance of a public function, the
regulations and directions may not go beyond that expressly provided

for in the enabling section of the DMA mentioned in paragraph 4

above®,

¥

- In every instance where the power to make a specific regulation is
exercised, the result of that exercise. namely the regulations themself

must be rationally related to the purpose for which the power was

<

conferred”.  This is the so-called “rationality test”. It answers the
question: Is there a rational connection between the intervention and the

purpose for which it was taken? [ shall elaborate on this hereunder.

- In the last instance, where the exercise of a public power imf}’iﬂgés on
or limits a constitutionally entrenched right. the test is wiwthergsuch
limitation is. in terms of Section 36 of the Constitution. ju&;zii_‘;;ﬁb&;iﬁ an
open and democratic society based on human dignity. equaii{}j and

freedom (the “limitation test”).

In para 2.1 of the introductory part of this judgment, I also referred to the
supremacy of the Constitution and the principle of legality that requires the

steps taken to achieve a permissible objective 10 be both rational and

codunmnnesoure Transitionag Wi

avalarsi Ridge Env

]
SA 674 {CC) at pars (851

2013 {1} 5A 248 {CC) at para [27] and Pharmaceutical i},{iasaur’a;_};u;;Q;f,;h_g‘sggg_éggj_gn of
1107 the RSA and Others 2000 (2 ‘ :

-
7
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rationally connected 1o that objective. This entails the rationality test

referred to above’.

The rationality test is concerned with the evaluation of the relationship
between means and ends ... it is not to determine whether some means
will achieve the purpose better than others but only whether the means
employed are rationally related to the purpose for which the power was

conferred™

Where a decision is challenged on the grounds of rationality or, as m this
case, the regulations are attacked on the basis of irrationality, .. c’éw‘zzx
are obliged to examine the means selected 1o determine whether the v oare
rationally related 10 the objective sought 1o be achieved What f??zxéz be
stressed in thar the purpose of the enguiry is not whether there are Ozf?er
means that could have been used. but whether the means selec fad are
rationally related 1o the objective sought 1o be achicved. 4n 1 if, uiw&:‘we!v
speaking, they are not, they fall short or the siandard demanded m the

Constitution

o

I'ne Chief justice labelled such a failure a “disconnect” between the means

and the purpose”

It must also follow that, if a measure is not rationally connected to a

permissible objective. then that lack of rationality would result in such a

measure now constituting a permissible imitation of 2 Constitutiona) right
& &
Lird OO ION 3 36 of the Constiiutic

2010 (3] 5A 2834 (CL) at para 313
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In the answering affidavit by the Director Genera! of COC
the Minster. ciearly being aware of the abovementioned limitations on the

exercise of public power, she said the following:

“Ioam advised that in determiming whether the decision of the
Junctionary is rational, the test is objective and is whether the means
Justify the ends.  Thus, I submit, with respect, that under the

circumstances. the means justifv the ends”.

Apart from the fact that this statement says factually verv little, if
anything, 1 questioned whether the Director-General had not intended to
argue that the “end justifies the means'”. Counsel for the Minister assured

me that the Director General meant exactly what she said.

The Director Genera! correctly contended that the COVID (9 pandemic
implicates the constitutionally entrenched rights to life'’. to access to _hjeaith
care'” and an environment that is not harmful'’. As a resuli of riﬁién she
submitted that “the South African population has 1o make sm";"iﬁc?zz’
benveen the crippling of the economy and loss of lives”. Her submifssicm
further was that the regulations ... cannot, therefore, be ser aside m:’ the
basis that they are causing economic hardship. as saving lives fs'fzozzic? take

precedence over freedom of movement and 1o earn a iving”.

Of course the saving of lives is a supreme Constitutiona] imperative and

L

one of the most tundamenta!l rights entrenched in the Bill of Riahts in the

constrution. An couaih

angaishing conundrum s the resubiar choice

N oprincpie of justityin voine end e

YD gO0o0 ouloome excuse

St the Constie

of the Constitution.
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between “plague and famine™ as a leading journalist has recently f,i{:‘wrzbed

the situation.

6.1 1 All the instructions to deal with the pandemic referred to earlier. being the

WHO declaration, the declaration of Dr Tau and the DMA self, hm@*ever

o &

go beyond the mere issue of saving lives, some of which, with the szrééatesi
degree of sensitivity, international experience has shown. may inexi;ably
be lost. The object is, if one is not abie to completely prevent the s;%read
the infection, to least attempt to limit the spread or the rate of zm‘uciion
whilst at the same time maintain social cohesion and economic xmbﬂm
All these instruments, and in particular the enabling legislation, cox_gﬂrm
1S, Sections 27(2) and 27 (3) of the DMA states the aim thereof o be
Cassisting the public. providing relief to the public ... and ... <;i¢%az’1’11§ with

the destructive effect of the disaster”

[71 Applving the rationality test:

It is now necessary o test the rationality of some of the re egulations and their

o o

“connectivity” to the stated objectives of preventing the spread o f infection:

o~

When a person, young or old, is in the grip of a terminal disease { oﬂ}c; than
COVID 19) and is slowly leaving this life, to ease that suftering zmd the
passing. it is part of the nature of humanity for family and loved ones to
support the sufferer.  Moreover there are moral. religious and Ubuntu
imperatives demanding this. One might understand the reluctance to have
ar mitus o visitors should the persor & deuth’s Goor be inside the doors
Pmedical facilin for fear of the soresd 0O COVIL 19 bu what i the
rersor 5 i his or her own home or 20 the home of o tamily member or
i

S agy .
[R5 L SN

Loved ones are by ihe lockdown regulations prohibited from

leaving their home w visit if they are noi the care-givers of the patient,
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being prepared to limit their numbers and take any prescribed precautions,
But once the person has passed away, up 1o 50 people armed with certified
copies of death certificates may even cross provincial borders to attend the
tuneral of one who has departed and is no longer in need of support. The

dispaiity of the situations are not only distressing but irrational (Regulation

3
3]

Ly

).

There are numerous, thousands, no, millions of South Atrican who operate

i the informal sector. There are traders. fisheries. shore-foragers,

construction workers, street-vendors, waste-pickers, hairdressers and the
like who have lost their livelihood and the right to “eke out a ‘;vch}?oc}d

as the President referred to it as a result of the regulations. Their c&ﬁnmt:%
with other people are less on a daily basis than for example the attendance
of a single funeral. The bianket ban imposed on them as opposed to the

imposition of limitations and precautions appear io be irrational.

To illustrate this irrationality further in the case of hairdressers: a single
mother and sole provider for her family may have been prepared 1o comply

3

with all the preventative measures proposed in the draft Alert Level 3

regulations bui must now watch her children go hungry while wimeésing

ninicab taxis pass with passengers in closer proximity to each other than
they would have been in her salon. She is stripped of her rights Qf’éigniii},
equality. to earn o living and to provide for the best interests of her f;:hii?;imnf

}{3§$ s 7
PLathde g /.

CRETE wRre GISC QUmerous  compianis rolerred oo in napers  about

,,,,,

Regtalnog 5= pacing irrational obswecles 1 e way i those responsible

nochivarer or py the position o6 care-givers of enildren (o see that their

.

bast interests are catered for.
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Random other regulations regarding funerals and the passing of persons

also lack rationality. If one wants to prevent the spreading of the virus

through close proximity, why ban night vigils totally? Why not impose
time, distance and closed casket prohibitions? Why not allow a xsgﬁ
without the body of the deceased? Such a limitations on a cultural pra}:tic&:
would be a lesser limitation than an absolute prohibition. If on’zgéisfance
travel is allowed., albeit under strict limitations, a vigil by a limited number
of grieving family members under similar limitations can hardly pose a

larger threat. And should grieving family members breach this pr{ahib’iiom

their griei’is even criminalized (Regulations 35(3) and 48(2)).

There is aiso no rational connection o the stated objectives }“ﬁr the
limitation on the degree of the familial relationship to a deceased in order
to permissibly attend his or her funeral. What if the deceased is a clan éider
or the feader of a community or the traditional head of a small vil age”
Rather than limit the number of funeral attendees with preference to zpmiiy
members., exclusions are now regulated, arbitrarily ignoring the facts of

cach case (Regulation 35(1)).

The limitations on exercise are equally perplexing: ITthe laudable objective
is not to have large groups of people exercising in close proximity t()ﬁeach
other, the regulations should say so rather than prohibit the orgar wmw of

3

exercise in an arbitrary fashion {Regulation 33(a)(e)).

g the right W lreedom o movement in order 1o himn COnWUcL with
S e rrd i Tyt el By 4 Fa n aen et o O o T T N O e e g P "
GIROTS 17 order 10 curiar e risks of SISO TOC VIre 18 rationa:. but o

determmes ume periods s

[ TR I B T RO PP e R0 RNIANTT I Tey 2 b Ty e Do
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caligriciely grationat calso i{\gtiidiia}s; Sacl el



N

7.0

710
711
i
N
il

24

Similarly. to put it bluntly, it can hardly be argued that it is rational to allow
scores ol people to run on the promenade but were one to step a foot on the

peach, it will lead to rampant infection (Regulation 39( 23m)).

And what about the poor goge who had to look after four youngsters in a
single room shack during the whole lockdown period? She may still not
take them 1o the park, even if they all wear masks and avoid other people

altogether (also Regulation 39(2)(e)).

During debate of the application, the argument was tentatively raised that

all ihe limitations on Constitutional rights were recompensed by the

government. Counsel for the Minister had been constrained to concede

that, even if the government's attempis at providing economic felie‘f

fo—

functioned at its conceivable optional best. monetary recompense umnm

ot

. kDI o i 9 F
rémedy the (oss o

rights such as dignity. freedom of movement, d%xmbl

association and the like.

‘The practicalities (or rather impracticalities) of distributing aid re me the
torm of food parcels highlights yet another absurdity: a whole mmmumi&
might have had limited contact with one another and then only in passing
on the way 1o school or places of emplovment on any given day pz‘ifﬁr to
the reguiations, but are now forced to congregate in huge mm{bers,

soimetimes for days, in order to obtain {ood which they would otherwise

nave prepared or acquired for themselves.

o have seer 10 the sapers ted T this matter and
o Lomere reading of the repulations. ever incuding the Aler i evel 3
TLLWHUONS. thal werc are many more insiances o) sheer irrationality
eluded therein. It one has regard to some of the public platforms 1o which

I have been referred 1o, the e examples are 100 numerous 10 mention. {)n
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need only 1o think of the irrationality in being allowed to buy a jersey but
not undergarments or open- toed shoes and the criminalization of many of

the regulatory measures

Despite these failures of the rationality test in so many instances, iherge are
regulations which pass muster. The cautionary regulations ;.'eiﬁti;ég to
cducation, prohibitions against evictions. initiation practices and the
closures of night clubs and fitmess centres, for example as well 1& the
closure of borders. (Regulations 36, 38, 39(2)(dyand(e) and 41) all appear

to be rationally connected to the stated ojectives.

S0 10, arc there ameliorations to the rationality deficiencies m the
declarations by other cabinet members in respect of the functional d}u.% of
then departments promulgated since Alert Level 3 having been dec’%%;ﬁ'e&
out these have neither been piaced before me nor have the parties addrésseci
me on them.  This does not detract from the Constitutional é:risi:s
occasioned by the various instances of ir rationality, being the impact {m the
limitation issue foreshadowed in section 36 of the ¢ ‘onstitution referred to

n paragraph 6.1 above.

I debated with counsel for the Minister the fact that 1 failed to find any

21

evidence on the papers that the Minister has at any time considered the

mitations occasioned by each the regulations as thev were promulgated.

g gl elednte o e The Mreoton (immmme ] o md5id .0 0

on the Constitutional rights of peonie  The Directo: General's affidavit

SRR O8O0 wy faars SAPTT IO MG 1€ £ pyaaim shee oangt by eIy 10m Bl e neia o ,‘..

CORLAIY Mmere g}&;;;muu:« 158 generabzss lashuon i this gard, by 1301} ng
Ihefanc

i elens injerence |draw from the evigences is thas Mice the Minister had
dectared « national state of disaster and once the goal was 1o *flatten the

curve” by way of retarding or limiting the spread of the virus (all verv
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commendable and necessary objectives), little or in fact no ‘2‘@22&‘{35 was
given 1o the extent of the impact of individual regulations en the
constitutional rights of people and whether the extent of the ];mziat;(m of
their rights was justifiable or not. The starting point was not “how can we
as government limit Constitutional rights in the least possible fashion
whilst still protecting the inhabitants of South Africa?” but rather “we will
seek to achieve our goal by whatever means, irrespective of the costs and
we will determine, albeit incrementally. which Constitutional rights vou as

1e people of south Africa, may exercise”. The affidavit put up on behalf

of the Minisier confirms that the factual position was the latter. One si ould
aiso remind oneself that the enabling section of the DMA ww*h: to

ugment existing measures, not replace them entirely.

This paternalistic approach. rather than a Constitug ionally justifiable
approach 1s illustrated further by the following statement by the i)nu,mr

General: “The powers exercised under lock: lown regulations are jor z?uhii;::

good. Therefore the standard is not breached”.

Fhe dangers of not following a Constitutional approach in dealing vuii} the

COVID 19 pandemic have been highlighted in th ¢ judgment of | gaiﬁzxuux
I referred 1o in paragraph 4.3 above. In his judgment. the learned }udge@

amongst other things, raised the following question:

<

“The vivus mice well be contained - bui noi defeared until o vaccine

Ciciidd - Dvie win iyt PO i the el O Syl crporcenen:
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7.20 In a recent article by Calitz in De Rebus 2020 (June) DR © entitled
“Government’s response to COVID 19: has the Bill of Rights been given

effect to?" the following apposite views are expressed:

“COVID-19Y is a fierce pandemic with numerous deaths across the
world and unfortunately there is no date on our calendar. which we
can circle, 1o indicate when the storm will finally pass. Yes, there
are unprecedented hardships on social, political. health,  and

economic sectors, but even more so on basic human rights. These

distresses are felt more harshly by the least protected in society who
do not have access 1o adeguate housing, clean running water, health
care, food, or social securiry, which are all guoranteed basis human

rights,

The protection of inherent humar dignity is another constitutional
right guaranteed in s 10 of the Constitution. While it goes withou!
saving that the loss of emplovment or livelihood impact on one's

digniry; the rapidly increased vaie of gender-based violence during

lockdown raises concern and alarm. Women and men are beaten

and abused by their partners while being compelled by law 10 stay

inside their homes. They cannot run or escape and are efi heipless.

Diring « pandemic, government should never lose sight of basic

human rigins.  In fact, i shouwld prioritise their reclizanion and

CAPCHCUTECG 08 FIURQ FTEEN TR N0 E il cnvwss fiaep ST

IV VIEw

T3iw Fasga 1ment Fresonze cpin sie sivds ev R TSTVIVY PP S0 SO
N T R i}jtjx.fe ,i.’,':" [y [SEE RSN EE S NI :}“‘{?Y‘{!I//(’f": :’13‘{?{‘

iy BN Moo o gy A ey P 5 o ol srdysmaa. £, e ief gtrges P
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- Milirarv officials would have acied more humanely,
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- Lockdovn regulations would have not been equally strict over
different parts of the country and would have iuken nato
account personal living conditions of the poor.: and

- The fulfilment of human rights would have been ihe most
imporiant priority o attain”

I agree with these sentiments.

7.21 1 find that, in an overwhelming number of instances the Minister have not
demonstrated that the limitation of the Constitutional rights already
mentioned, have been justified in the context of section 36 of the

Constitution,

8 Further aspects

There are two further aspects which I rieed to deal with:

re

The first is the applicants’ contention that the regulations breach the right
to hold gatherings as contemplated in the Regulation of Gatherings Ac;iz No
205 of 1993 (the “Gatherings Act™). In particular, section 14 (1) &ﬁ that

~%

Act s relied on. It reads: “Inn the case of a conflict between the p}‘cﬁaf@:(};@s
of this Act and any other law applicable in the area of jurisdiction Qf”a;zzs
local authority, the provisions of this Act shall prevail”, The reliance on
the Gatherings Act is misplaced: the Act does not create the right w; hold
atherings. it merely regulates the exercise of those rights. The actual

rights are founded in sections 1 7 and 18 of the Constitution irsel Whiie

Teathermus o tne form of religious conzreuvstion has been adowed under

DRI Leved s oregulatons under SIS Congitions (1 aiving efec: 10 the
2 5 5

Lhbveryone nas the vight, peacefully and cnarmed, 7o asse mble, (o demanstrate, to picket and o

fyone has the right o feedom of assori
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rights to freedom of religion, belief and opinion as guaranteed tmder
section 15 of the Constitution), no recognition has been given i.{}é any
secuion 17 rights nor has any consideration been given to the infri meammi
thercof or whether a blanket ban could | be justifiable as opposed to a bzz;;ited

ind regulated “allowance™ of the exercise of those rights. The iwusmn 1o
a blanket ban harks back to a pre-Constitutional era and restrictive ‘21&&: of
emergency regulations. In the context of this judgment, I need not further

dwell on this aspect apart from the lack of justification already referred to

The last aspect is that of the blanket ban on the sale of tobacco pzmiuciq
Apart from the fact that this prohibition contained in the regulations éfcsmz
part of the overall attack by the applicants on the regulations as a w hi}i

i

none of the parties have expressly and separately attacked this uxpcti or
dealt with i1, either in their affidavits or in their arguments. The isi:sue‘:'s

elating to this ban are varied and muititudinous. It invoives not only ﬁmgn
using tobacco products but also those selling it. The fiscus also h;ﬁ&s an
inierest in the matter. The impact of this ban on Constitutional ‘x‘é,ghis are
also more oblique than the in respect of other rights contained in the Bill
of Rights. I have been advised that an application wherein many m{i:re of
the affected role players than those featuring in this application, is pendm@
in this Division. That application. by direction of the Judge President. it to
be heard by a full court later this month. It appears 10 1me to he m the

ieres: ol tustice thai the issues relating 1o the ban on the sale of tobaceo

R
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[91  Lonclusions:
9.0 The Minister’s declaration of a national state of disaster in terms of Section
27(1) of the Disaster Management Act in response to the COVID 19

pandernic is found 1o be rational.

9.2

ihe regulations promulgated in respect of Alert Levels 4 and 3 in terﬁ;s of
Section 27(2) of the Disaster Management Act by the Minister m a
substantial number if instances are not rationally connected tc;i the

objectives of slowing the rate of infection or limi iting the spread the \.0§

9.5 I every instance where “means” are implemented by executive zuith;;:#rit}f
in order 1o obtain & specific outcome an evaluative exercise must be wkcn
insoiar as those “means” may encroach on a Constitutional right, to
determine whether such encroachment is justifisble. Withou améu?iing
such an enquiry, the enforcementi of such means, even in a bi}m tide

atiempi to attain a legitimate end, would be arbitrary and unlawful.

9.4 Insofar as the “lockdown regulations” do not satisty the “rationality tt.»t
their encroachment on and limitaticn of rights guaranteed in the 81ii of
f;,;i‘azx contained in the Constitution are not justifiable in an (};:seri and
emocratic society based on human dignity, equality and fi"reedofrz as

contemplated in Section 36 of the Constitution.

Y. Fre deiiciencies in the regulations need o be addressed by the Minister bv
W FEewy g amendment thereof s¢ as 0 now ninnge on Lonstiuiiona;

WS e han rigs bera 1fiahe
. e st alse be mindtul of the fact thar the COVID 1 g danger s sill with

b dfiu o creaie a regulatory void might jead to unmitigated disaster and

chaos. Despite its shoricomings. some structure therefore needs to | umw
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in place whilst the Minister and the national executive rev mv\ th:.v

cgulations and their constitutional approach thereto.

~

9.7 The role and existence of the *“National Coronavirus Command Council”

did not feature in this application.

9.8 The legality of the ban on the sale of tobacco and related products she all, as
set out in paragraph 8.2 above, stand over for determination by a full court

ol this Division, already constituted for that purpose.

FO.T At the inception of this judgment [ referred to the fact that section 17"’{
o1 the Constitution obligates this court to declarc any law or s::mad‘ur:‘i

mconsistent with the Constitution invalid.

10.2 The same section authorises the court to make any order that is ;ux{ and
equitable. In doing so, a court must still remind itself, as | here eby w that
“ours 1s a constitutional democracy. not a Jjudiciocracy™”. Courts %musi
always remain alert to the principles of separation of powers. The ifhieé“

Justice has explained the principle as foliows:

“The Judiciar is but one of the three branches of g{}vé?r;mwf;z, It
cloes not have undimiied powers and mus: abwavs be sensitive 16 the
need oo orefrain from undue  bnerterence with the fiffi?i‘fff?i?{?;
mdcnendence oF other branches of goveramen: oy QUEHT NOT Ie:
G n e hoaghn op assaTing el authorin seiieever i s

T A “ PERITiN ’xa’”f‘ F i By i.’”"’«.”‘.“;;‘({ VAT 1“"{ T :‘.’}(‘:‘{‘v{'.{.‘sﬁs {5

WY DTy Az the same Tinie. (i1 miadiul () thie vitgd st TCIHPES

' Eecironit Media Netwark — above at para {1].




of their powers. they must be on high alert against bmperm

encrouchment on the powers of the others arems of government'®”,

10,3 Any remedial action. amendment or review of the regulations, ‘:hoa%

therefore be undertaken by the Minister.

104 Having regard to the nature of the application, 1 am of the view {hat it is
appropriate that costs follow the event. The applicant’s case went bus ond

amere Constitutional attack and the Bioy Biowatch-principle should not d;:}pi i

Fam further of the view that the amicuos curiae, represented by one {:‘f‘thre
members should. in view of the lateness of its attempted joinder i{:s the
applications and the fact that i ultimately sought to enroll its féawn

application way out of time, bear its own costs.
(117 -QOrder;

I The reguiations promulgated by the Minister of C ooperation and Traditional
Altairs (“the Minister™) in terms of section 2 27(2) of the Disasier Management

Act 57 of 2002 are declared unconstitutional and invalid.

2. Thedeclaration of invalidity is suspended until such time as the Minister, aﬁer

publish the regulations mentioned above (save for regulations 36, 38, 39(2 ) d}
and ey and 41 of the regulations p promulgated in respect of Alert Level 3y with
due consideradon 1o the Hmitation each regulation has on the »ights guaranieed

B B ot Koehs contained v the {opsiiution .

PHITELEd T comply with Uie process ordered in par agrapi 2

<

Gulve willin |4 (Fourteen) business aavs o dale of this order, or such

rof the %gtfgna Assz.m
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‘onger time as this court may, on good grounds shown, atlow and to report

R

such compliance to this court.

4. During the period of suspension, the regulations published in Government

Gazette No 43364 of 28 May 2020 as Chapter 4 of the regulations designated

as: “Alert Level 37, shall apply.

LA

The regulations pertaining to the prohibition on the sale of tobacco and related
products Is excluded from this order and is postponed sine die, pending the

finalization of case no 21688/2020 in this court.

6. The Minister is ordered to pay the costs of the first and second applicants. The

amicus curiae shall pay its own costs.

g P &’;. B,

NDAVIS
Judge of the High Count
Gauteng Division, Pretoria

Date of Hearing: 28 May 2020

P

Jucgment delivered: 2 June 2020
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